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1991)). 2 Further, “[t]he Sixth Circuit has indicated that a District Court may consider matters of
public record, orders and the like, without converting a motion under Rule 12(b)(6) into one of
summary judgment under Rule 56.” 3

Clarkco Landfill Co. v. Clark County Solid Waste

Management Dist., 110 F. Supp.2d 627, 633 (S.D. Ohio 1999) (citing Nieman v. NLO, Inc., 108
F.3d 1546, 1554 (6th Cir. 1997)).
As occasionally happens in litigation, Mr. Smith

“complaint is plagued not by what it

lacks, but by what it contains,” General Guaranty Ins. Co. v. Parkerson, 369 F.2d 821, 825 (5th
Cir. 1966). “A plaintiff may plead himself out of court by attaching documents to the complaint
that indicate that he or she is not entitled to judgment.” Matter of Wade, 969 F.2d 241, 249 (7th
Cir. 1992)(citation omitted); Mr. Smith
the documents that Mr. Smith
Clients

2

has accomplished this feat. It is clear from the face of

attaches to his complaint and from his own allegations (a) that

had a security interest in the Equipment

(b) that it had the right to repossess it, and (c)

See Consolidated Jewelers, Inc. v. Standard Fin. Corp., 325 F.2d 31, 36 (6th Cir. 1963)
("General averments of conclusions stated in the pleadings do not require the District Court to
hear evidence, when the pleading are at variance and inconsistent with the clear and
unambiguous language of the contract filed as an exhibit thereto and ‘made a part here of as if
fully copied here in.’"); Centers v. Centennial Mortgage, Inc., 398 F.3d 930, 933 (7th Cir. 2005)
("And while we accept well-pleaded allegations as true and draw all reasonable inferences in
favor of the plaintiff, to the extent that the terms of the attached contract conflict with the
allegations of the complaint, the contract controls.")(citations omitted); FED. R. CIV. P. 10(c) ("A
statement in a pleading may be adopted by reference elsewhere in the same pleading or in any
other pleading or motion. A copy of a written instrument that is an exhibit to a pleading is a part
of the pleading for all purposes."); 5A CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL
PRACTICE AND PROCEDURE § 1327 (3d ed.) ("It appears to be well settled that when a disparity
exists between the written instrument annexed to the pleadings and the allegations in the
pleadings, the terms of the written instrument will control, particularly when it is the instrument
being relied upon by the party who made an exhibit.").
3
See Nieman v. NLO, Inc., 108 F.3d 1546, 1554 (6th Cir. 1997) (citing 5A CHARLES ALAN
WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 1357 (2d ed. 1990)); 5B
CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 1357 (3d
ed.) (“Numerous cases . . . have allowed consideration of matters incorporated by reference or
integral to the claim, items subject to judicial notice, matters of public record, orders, items
appearing in the record of the case, and exhibits attached to the complaint’s authenticity is
unquestioned[.]”)
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provided a nominal purchase price at the end of the lease term,

Welsh

had a security

interest, not a lease. The Supplement even says that “Lessor will treat the lease as a sale,”
(Plaintiff’s Ex. A at p. 4), and

Welsh

did not even attempt to indicate a lessor/lessee

relationship by checking the box on line 5 in its UCC filings, (See Plaintiff’s Ex. D at p. 9).
Welsh

perfected precisely the interest it had: an Article 9 security interest in the
When Mr.

Smith

took assignment from

Welsh

all he got was all that

Equip
ment

Welsh

could give him: a security interest, not ownership. The assignment to Mr. Smith

even

acknowledges that the assignment was of “Loan Documents,” not title to the Equipment

(See

Plaintiff’s Ex. E at p. 1). This Assignment of Loan Documents is also attached to this motion as
Exhibit 1.
II.

Clients

HAD A SECURITY INTEREST IN THE Equipment

Because Acme
and Acme
10).

owned the Equipment

Creditor

security interest attached to it.

Creditor

entered into a Financing Agreement on or about July 29, 2004. (See Complaint at ¶

In the Financing Agreement,

Acme

granted

Creditor

a security interest in all of its

equipment. (See Plaintiff’s Ex. C at pp. 33–34 § 6.1(e)). The Equipment

is equipment and is

covered by this grant. 6 Under UCC 9-310(a), a security interest in equipment is perfected by
filing.

Creditor

just as

Welsh

had done, filed a financing statement covering the

on August 18, 2004 and has remained continuously perfected since then.

Equip
ment

(See

Defendant’s Ex. 2 at pp. 2-6) (Oregon searches and filings reflecting an initial filing on August
18, 2004 (#6667771), an amendment to reflect a change in Acme

name on August 15, 2005,

and a continuation statement extending the lapse date to August 18, 2015).
assignee of Creditor
6

Clients

is now the

interest. (See Complaint at ¶ 18)

See UCC § 9-102(33) (“Equipment” means goods other than inventory, farm products, or
consumer goods.”)
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The Financing Agreement’s provision on “Excluded Property” does not change any of
this. According to the Financing Agreement, “Excluded Property shall mean any contract, lease,
license or other agreement[.]” (Plaintiff’s Ex. C at p. 12). The Equipment

is not a contract, it’s

not a lease, it’s not a license, and it’s not an other agreement; it’s a Equipment
“Excluded Property” clearly does not include the Equipment
does not adversely affect Clients
III.

MR. Smith

and, consequently, that definition

security interest. 7

SECURITY INTEREST WAS SUBORDINATE TO Clients

The security interest Mr.
Clients

The definition of

Smith

security interest when the

Welsh

obtained from

Welsh

became subordinate to

financing statement lapsed. Under UCC 9-

515(c), the lapse of a financing statement causes a security interest to become unperfected and
“deemed never to have been perfected as against a purchaser of the collateral for value.” 8 When
this happens, the unperfected security interest becomes subordinate to any perfected security
interests. See UCC 9-322(a)(2)(“[a] perfected security interest or agricultural lien has priority
over a continuing unperfected security interest or agricultural lien”).
financing statement; however, it was allowed to lapse by Mr. Smith

Welsh

filed a

(See Defendant’s Exhibit

2 at pp. 2-3) (the search in Oregon does not show an effective financing statement filed by Welsh
or Mr.

7

Smith

as of December 7, 2012 under either Leading-Edge Earth Products or

See also UCC § 9-401(b) (“An agreement between the debtor and secured party which
prohibits a transfer of the debtor’s rights in collateral or makes the transfer a default does not
prevent the transfer from taking effect.”)
8 Creditor
(and Clients as assignee) are purchasers of the Equipment
for value. See UCC § 1201(29) (“‘Purchase’ means taking by sale, lease, discount, negotiation, mortgage, pledge, lien,
security interest, issue or reissue, gift, or any other voluntary transaction creating an interest in
property.”); UCC § 1-201(30) (“‘Purchaser’ means a person who takes by purchase”); UCC § 1204 (“[A] person gives value for rights if the person acquires them: (1) in return for a binding
commitment to extend credit or for the extension of immediately available credit, whether or not
drawn upon and whether or not a charge-back is provided for in the event of difficulties in
collection; . . . or (d) in return for any consideration sufficient to support a simple contract.”)

Case:

Acme

Doc #: 9 Filed: 03/28/13 Page: 7 of 11 - Page ID#: 188

Inc.). 9

It appears from Plaintiff’s Exhibit D that the latest

statement covering the Equipment
by either

Welsh

or Mr.

Welsh

financing

was filed September 20, 2004. Nothing was filed thereafter
Smith

Consequently, the

Welsh

Smith

financing

Smith

security

statement lapsed after September 20, 2009. See UCC § 9-515(a).
Since

Clients

security interest was continuously perfected, Mr.

interest became subordinate to that of Clients when it became unperfected.
IV.

Clients

HAD THE RIGHT TO REPOSSESS AND SELL THE Equipment

Clients

had the right to repossess the

Equipment

and sell it. On default, a secured

creditor has the right to repossess and sell collateral. See UCC 9-609(a)(1) (“After default, a
secured party: may take possession of the collateral”); UCC 9-610(a) (“After default, a secured
party may sell, lease, license, or otherwise dispose of any or all of the collateral”). Further, a
secured creditor with a superior interest has the right to possess the collateral as against creditors
with inferior interests. See UCC 9-609 cmt. 5 (“Conflicting rights to possession among secured
parties are resolved by the priority rules of this Article”).
Agreement, Clients repossessed the Equipment

Acme

was in default of the Financing

and it sold it Clients

(See Complaint at ¶ 19, 24,

& 28); these were all actions Clients had the right to do under the Uniform Commercial Code.
Further, it had the right to take these actions in spite of Mr.
Clients

9

Smith

protests because of

superior interest in the collateral.

Oregon was the only proper place for the filing of a financing statement to perfect a security
interest in the Equipment
because Acme was incorporated there. See UCC § 9-301(1) (law of
debtor’s location governs perfection); UCC § 9-307(e) (“A registered organization that is
organized under the law of a State is located in that State.”)
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property to another for a period does not have a cause of action against a third party who
converts the property until the period ends).
B. TORTIOUS INTERFERENCE
As for his tortious interference claim, Mr.

Smith

conduct was unprivileged. See RESTATEMENT (FIRST)

must demonstrate that Defendant’s
OF

TORTS § 766; Carmichael-Lynch-

Nolan Advertising Agency, Inc. v. Bennett & Assoc., Inc., 561 S.W.2d 99, 102 (Ky. Ct. App.
1977); Birl v. Philadelphia Elec. Co., 167 A.2d 472, 474 (Pa. 1960). However, when a party is
asserting superior rights to that of the alleged tort victim, that parties conduct is privileged. See
In Re Quality Processing, Inc., 9 F.3d 1360, 1365–66 (8th Cir. 1993) (“Generally speaking, a
secured party is justified in interfering to protect a superior security interest.”)(citations omitted);
US Claims, Inc., v. Flomenhaft, 519 F. Supp.2d 532, 539 (E.D. Penn. 2007) (“It is settled law in
New York that ‘[p]rocuring the breach of a contract in the exercise of equal or superior right is
acting with just cause or excuse and is justification for what would otherwise be an actionable
wrong.’”) (quoting Felsen v. Sol Cafe Mfg. Corp., 24 N.Y.2d 682, 687 (N.Y. 1969)); Spencer
Companies, Inc. v. Chase Manhattan Bank, N.A., 81 B.R. 194 (D. Mass. 1987). Since Clients
was asserting rights that were superior to that of Mr. Smith

the actions of Clients and those

taking from Clients cannot form the basis of a claim for tortious interference.
C. PUNITIVE DAMAGES
In order to state a claim for punitive damages, there must be an underlying tort asserted
against Defendants. See Shibeshi v. Alice Lloyd College, 2011 WL 4970781, 5 (E.D. Ky 2011)
(claim for punitive damages is not independent of the underlying tort). Since Mr. Smith
to state any other claim, his claim for punitive damages must also fail.

fails

